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Some Skeptical Considerations
on the Malleability of
Representative Institutions

Claus Offe

What we are dealing with in the discussion of the work by Cohen and
Rogers is the relationship of rational actors and social order. Let me
first distinguish four solutions to the problem of how rational actors
can achieve social order.

Rational Actors and Institutional Order

Solution (1) follows a Hobbesian logic. Given the essential equality of
human actors, their capacity to act rationally and the scarcity of goods
they need for their survival, the result will be eternal, violent conflict
and a state of nature governed by fear. Having experienced this state of
nature, rational actors will look for ways to overcome it. The only
solution will be concluding an irreversible contract of domination.
This contract involves the collective self-disarmament of all members
of society in favor of a third party, the absolute authority of the
Leviathan, who himself is not part of nor bound by the contract. The
exchange is rational because what the actors sacrifice (the natural
‘right’ to use violence against others plus obedience to an absolute
authority) is clearly inferior in value to what they gain (namely,
the secure enjoyment of life and property). This collective exchange of
obedience and the forbearance of the use of violence for protection
is clearly and self-evidently rational so that the actors’ capacity for
rational action alone, without any further commitment to moral
norms, will suffice to effect and sustain the contract — at least, that is, if
we assume general compliance with pacta sunt servanda.

Solution (2) replaces macro-contractarianism with micro-
contractarianism, known as market liberalism. Its proponents raise
doubts concerning both the desirability and the durability of once
and for all macro-social contracts. Instead, the market is seen as the
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meeting point of an owner of money (M) and an owner of commodi-
ties (C). M and C have reciprocal preferences: M prefers having the
commodity over having the amount of money that is equivalent to the
price of the commodity, and C has exactly the reverse preference. The
exchange contract that occurs between them as a consequence results
from each of the two actors’ conscious intention to achieve his most
preferred state. Economic theory teaches us how it happens that both
sides of this market transaction give rise to further ones, thus generating
an invisible hand type of unintended collective order. Collective and
once for all times contract-making (solution 1) is thus unnecessary and
replaced by individual and infinitely reiterated contract-making.

Solution (3) is based on a critique of the happy outcomes suggested
by solution (2). The rational and intentional market interaction of
individuals remains a mixed blessing — as long, that is, as it is not
complemented and to an extent compromised by an authoritatively
enforced and morally recognized institutional order which provides
and protects ‘status’. The rules providing such market-exempt status
are not interest-driven, but will still serve the interests involved.
This type of solution comes in many variants — Roman Catholic,
social democratic, conservative and neocorporatist among them.
Their shared claim is that market actors must first be located in the
right places and endowed with the right kind of status rights and priv-
ilege before the market transaction can possibly lead to collectively
beneficial and hence stable social order. Some ‘sacred’ ordering of
status, based on tradition and the recognition of tradition or moral
principles, must transcend the realm of what is interest-contingent
and hence appropriately assigned to market transactions. It is this
combination of ‘order’ and ‘interest’ that will eventually serve
interests better than any arrangement driven by interest alone. To
illustrate, it is argued by the theorists of the social democratic variant
of this solution that granting the status right of a supply cartel to
organized labor (in the form of unions with protected procedural
rights in the process of collective wage determination) is not only
mandated by normative considerations of social justice, but is equally
justified on consequentialist grounds. For it is only a system with
strong unions that will generate sufficient wage pressures to force
employers and investors to pursue a dynamic strategy of efficiency-
increasing innovation and competitiveness.

Such a hybrid combination of market forces (i.c. the free play
of interests) and status order (i.e. the observance of durable status
rights and regulatory norms) is seen to be preferable to a ‘pure’ market
mechanism because of the desirable (if unintended) byproducts the
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latter is bound to generate. The basic intuition behind this solution is
that if we restrain the operation of interest, interests will be served
better. Within this approach, social order is conceptualized as a kind
of metabolism between symbiotic elements rather than the intentional
transaction between partners in exchange, the difference being that the
mutually beneficial chain effects that operate within the former
become visible only to the outside observer or in retrospect, whereas
in the latter case of exchange the anticipated benefits are the sole
motivation for action. Solution (3) in its many variants thus always
advocates the preservation of a synthesis of the ‘good’ and the ‘right’,
of institutions and interests, the sacred and the secular, status and
contract, or principles and consequences, usually with an emphasis on
each of the first elements within these conventional pairs of apparently
opposite sociological concepts.

Solution (4) draws purposive-rational consequences from the
discovery of the favorable latent function of some institutions. It
restores the rational and intentional element of institution-building
that we also find in solution (1). If we see in retrospect that adherence
to ‘sacred’ institutions, status orderings and principles has not only
not damaged the pursuit of individual and collective interests, but
positively furthered it (at least in the long run), the rational con-
sequence to draw from this insight is to ‘design’ institutions in
ways that best serve given purposes and interests, thereby turning the
hitherto ‘latent’ functions into ‘manifest’ ones. For instance, if we learn
from comparative historical research that liberal democratic political
institutions show significant correlations with high growth rates, or
corporatist arrangements with a consistent location of the national
Philips curve on the inward side, or certain forms of federalism with
acceptable levels of public debt — it is certainly tempting to turn
such analytical knowledge into so many blueprints for institutional
engineering. In this perspective, much of the institutional setup of
Western capitalist democracies is seen in the Central and East
European countries as a model to be transplanted — not so much
because its normative assumptions and guiding principles are shared,
but because its economic consequences are so strongly desired.
Similarly, the IMF often prescribes certain institutional reforms
(leading again to Western-style liberal democracy) for Third World
recipients of its loans because it is anticipated that the adoption of
these reforms will generate the right institutional framework for
healthy economic development.

These and other examples may help to illustrate the idea that there
are not only ‘games under rules’, but also ‘games about rules” which
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result in a designed, negotiated and intentionally chosen and adopted
institutional order. Such institutional choices often take the form of
transplanting arrangements that are believed to have been working
successfully in one place (e.g. Sweden or Germany) to other places
(such as the United States). There are, however, a number of con-
ceivable faults with this mode of reasoning and its implications for
institutional {or constitutional) choice.

First, simple quantitative correlations between certain institutional
features and economic indicators may be misleading in that they
causally attribute certain effects to one institutional pattern which in
fact are the synergetic result of a whole network of institutions. As a
consequence, it remains a matter of uncertainty and good luck whether
or not an institutional arrangement will actually be able to perform the
intended function. Second, the ‘purposive’ adoption of institutions
for the sake of promoting some economic objective (rather than ‘for
their own sake’) may well spoil their desired effect, as only the institu-
tions as a formal set of rules and procedures, but not the cultural
values, norms, shared meanings and moral underpinnings that
generate compliance with those rules, are being transplanted. Third,
the supportive beliefs and expectations may or may not be generated
by the implantation of the rules themselves, but if they do, they
are likely to emerge only after a time-consuming process in which
people “get used to’ and begin to feel ‘at home’ in the new institutional
framework. It remains always an open question whether the institu-
tions can survive this period of transition (other than under the
most fortunate of circumstances) during which the complementary
attitudes, beliefs and practices must emerge and become accepted as
‘normal’.! Alternatively, a sense of cynicism may emerge which would
doom the whole operation to failure and which would also expose the
efforts of its initiators as a case of consequentialist misunderstanding
of the nature of institutions. Finally, if institutions consist mostly in
procedural rules and extend status rights to the incumbents of certain
positions, they seem to presume that the players of the game are
already constituted, the only problem being that their interaction must
now be regulated. In transferring ‘successful’ institutions to other
places, we often see that it is by no means clear who qualifies as a
player, and consequently that players (corporate actors, trade unions,
political parties, professional associations, etc.) must first be con-
stituted before they can play according to the newly designed rules.
This logically prior problem of constituting players can, however, not
be solved by copying institutional rules which presume this problem as
one being solved already.
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Four Positions in the Debate on Corporatist Arrangements

The role assigned to organized groups or associations in political
life (or, for that matter, of keeping certain issues and conflicts out of
political life) has always been at the center of designs for institutional
innovation, if sometimes (as in the Rousseauian tradition) in sharply
negative ways. This is so for two reasons. First, organized groups have
two great advantages over individual action. They pool individual
resources (such as membership dues) and thus accomplish enormous
scale effects. Second, they generate not only much improved means
of action, but affect the ends of action itself in desirable ways. This
happens as groups help to discover the ‘true’ preferences of individual
members — preferences that would easily be missed or distorted as
long as individuals have to rely on their own insights, experience and
communicative resources.

The second reason why intermediary associations have such a
central role in political theory and the practice of designing ‘appro-
priate’ institutions is a little more complicated. It has to do with the
fact that only a limited range of institutional mechanisms is available
if it comes to determine the best way of the intentional making of
collectively binding decisions.

In principle, there are three, and only three, modes of explicit collec-
tive decision-making: voting, commanding and bargaining. These
activities are performed, respectively, by the many, the individual
agent at the top and the few. One is the bottom-up aggregation of
individual preferences through voting and referendums, which is well
known to have many disadvantages. It relies on the primitive language
of yes/no or for/against communications; it tends to be future-blind
and beset by passions; and much of the outcome depends on the
questions being asked or candidates being proposed, which itself
cannot be done through voting or referendums. The Achilles’ heel of
‘polyarchic’ decision-making is the problem of agenda-setting: the
people cannot answer the question, which question needs to be
answered? The second mode of collective decision-making is through
binding commands issued top-down by some supreme authority.
While this method involves some regard for the future (depending
on the length of the term of office and the statutory possibilities for
re-election), and while it also allows for qualitative variation (more/
less, this/that, sooner/later, etc.), there are also some major drawbacks,
the most significant of which are (1) doubts about the legitimacy of the
authority, and (2) the transaction costs of enforcement/implementation
of the orders given. Third, there is the ‘lateral’ method of bargaining
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between collective actors. In terms of the rationality (by which I mean
in the present context something like ‘probability of retrospective
approval’ or ‘non-regret’) of collective decision-making, this method is
superior to the other two methods in that (1) it is capable of filtering
out passions, (2) its potential for qualitative variation, as well as
flexibility in time and space, is greatest, as dimensions of demands and
concessions can be discovered and utilized in the process of bargaining
itself, and (3) as long-term considerations, even extending beyond
a term of office, can easily emerge. This ‘timespan capacity’ of bargaining
systems is one of their greatest functional advantages, as ‘bargaining
partners [share] a common institutional memory of past behavior and
[their] relative stability lengthens the shadow of the future’. Another
functional advantage of intergroup bargaining is commonly seen in the
fact that such negotiations take place behind closed doors, a feature
which minimizes the chances for mobilization and ‘incompetent’ inter-
ference of outsiders. Cohen and Rogers? quote approvingly authors
who conclude ‘that certain forms of group organization play a central
role in resolving problems of successful governance, not in causing
them’. They are consistently convinced of the virtues of the bargaining
between properly designed groups (referred to as ‘performance-
enhancing group structures’), and of the cooperative gains resulting
therefrom.

The great number of arguments concerning the political role of
voluntary associations in general and of corporatist arrangements
in particular that have been advanced in the 1970s and 1980s can
conveniently be ordered along two axes. One axis measures the
evaluation given by authors in the debate. This evaluation can be
measured along the dimension of favorable evaluation/explicit
advocacy of a strong role of functional representation through interest
associations vs critical assessmentlexplicit rejection of such role as
something dangerous or illegitimate. The other axis represents the
kind of criteria that enter such evaluation. Here we find normative
arguments (explicating the principles of a well-ordered democratic
polity and the standards of its legitimacy) vs functional ones, which
point to observable consequences of certain arrangements for the
solution of public policy problems. To simplify the latter dimension,
we can also say the ‘normative’ approach assumes the point of view
of the citizen (and his or her supposed interest of being part of a legiti-
mate and well-ordered democratic polity), whereas the ‘functional’
approach is much closer to the narrower concerns of policy-making
elites confronted to given problems of steering, intervention, control,
regulation and institutional reform.
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Let us now look at the type of arguments that have emerged in the
debate and locate them in the matrix defined by these two dimen-
sions. Most participants in these debates would probably agree that
the majority of arguments and insights derived from the extensive
research on business and other associations conducted in the 1980s
fall into the favorable/functional quadrant, which hence is the most
densely populated of the four. Among these arguments, three stand
out as particularly widely shared:

1. Contracting out policy-making functions to voluntary encom-
passing associations taps their expertise and unburdens governments
from parts of their decision load and responsibilities, thereby
enhancing the efficiency and effectiveness of governance.

2. Involving target groups of regulation in the formulation and
implementation of regulatory standards and granting them a role in
decision-making will facilitate enforcement of the policy.

3. Strengthening representative monopolies will provide them with
authority over their constituency and put them in a position that
allows them to play an active role in the shaping of preferences
among the rank-and-file membership.

Next numerous are arguments that clearly belong in the opposite
box, namely the negative/normative quadrant in which ‘mischiefs of
faction’ or ‘exploitative coalitions’ types of argument are being
revived. This set of objections to a strong role of interest associations
in the making of public policies claims that corporatist arrangements
will violate principles of popular sovereignty and/or market freedom
which must be defended even though this may involve forgoing some
functional advantages of corporatism. These objections come from
two sides.

First, there is the objection from the democratic Left. Corporatism,
it claims, even ‘liberal’ corporatism, interferes with fair and egalitarian
methods of territorial representation through elections, parties,
parliaments, legislation and the division of powers, ultimately also
popular sovereignty. It assigns privileged, perhaps even monopolistic,
representational and decision-making roles to certain collective actors
representing key economic groups and discriminates against others. It
invokes the bourgeois, as defined by his position in the societal division
of labor, rather than the citoyen as the idealized locus of autonomous
deliberation and judgment about public affairs. Cohen and Rogers
summarize these concerns by saying that ‘the system of organized
interests will tend both to be highly particularistic, and to reflect
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inequalities in conditions favoring collective action across different
populations and areas of concern’ (pp. 23-4). Furthermore, the
authors emphasize the important insight that the set of groups partici-
pating in inter-associational bargaining is almost by definition
‘incomplete’ and hence very likely to impose negative externalities
on excluded third parties: ‘A system of peak bargaining among encom-
passing groups plausibly requires the exclusion of some interests. For it
is precisely the limits on the number of “social partners” that permits
such groups to function effectively’ (p. 94; cf. also the quotation from
Schmitter on p. 105).

Second, there are objections from the market-liberal Right. From
this political point of view, stable associational regimes are thought
to interfere with the free market and competition and to lead to
cartelization and the formation of exploitative coalitions. Proponents
of this set of arguments cite the dangers of the ‘autonomy’ of collective
bargaining, of rent-seeking, of captured agencies, as summarized on
pp. 39ff. Even if it is granted that collectivist arrangements based
on strong associations will produce the morally attractive benefit of
comparatively greater distributive equity and ‘decommodification’
(pp. 94-5), it is still predicted that such arrangements will soon tend
to strain the capacity for class solidarity by making the ‘better-off’
segments of both major classes aware of the opportunity costs they
contribute to the arrangement — an awareness that will soon lead them,
as decentralizing tendencies in the Swedish union federation LO in the
1980s serve to illustrate, to ‘opt out’ of solidaristic wage and labor
market policies.

Both these normative objections to the distortions that group power
can imply for both the democratic political process and the operation
of market mechanisms must be weighed, however, against the plain
fact that in ‘post-liberal’ or ‘post-individualist’ societies the joining of
citizens into groups and associations is a sine qua non of popular
sovereignty. People have ‘voice’ only to the extent that they merge
their political resources into associative action, thereby overcoming a
communicative condition of the mere ‘noise’ of unorganized interests,
initiatives and opinions. Groups facilitate coordination among
individuals with shared interests and thereby ‘make a substantial
contribution to the welfare of citizens’ (p. 29). For this reason, and
‘given the existence of associative liberties, groups will form to influ-
ence policy, and once formed, they will affect policy. They cannot be
legislated out of existence’ (p. 27). They may even have desirable
retroactive effects on their constituent members, as they socialize
them, draw them into deliberative processes and thus ‘function as






